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Amendments to the Criminal Code mental disorder provisions are soon to be introduced 
by the Government of Canada.  

In 1992 Bill C-30 came into force revamping the mental disorder provisions of the 
Criminal Code. At the time of enactment a requirement was built in for subsequent 
review of the legislation and its operation. The House of Commons Standing Committee 
on Justice and Human Rights undertook this task and after consultation with numerous 
stakeholders, tabled its report in November, 2002. The Committee made 19 
recommendations, calling for legislative reform, continued consultation and research as 
well as future review. The Government has indicated its intention to act on many of the 
recommendations and to implement them to the greatest extent possible. The 
amendments to the Criminal Code are expected to be introduced in the spring of 2003. 
Highlights of the recommendations are addressed in this report. The full text can be 
reviewed on the government website: www.canada.justice.gc.ca/en/dept/pub/tm_md. 
under the heading “Response to the 14th Report of the Standing Committee on Justice and 
Human Rights”. 

Overview of the Mental Disorder Provisions 
The Criminal Code mental disorder provisions govern the process of determining if an 
accused is by reason of mental disorder unfit to stand trial (UTS) or not criminally 
responsible for the commission of an offence ((NCR), and the consequences of such 
findings. Fitness to stand trial deals with the mental status at the time of trial- the trial 
does not proceed if an accused is found to be unable to conduct a defence. NCR reflects 
the mental status at the time of the commission of an offence –the allegation is proved but  
the accused is deemed not criminally responsible for his/her actions.  Following the court 
finding an accused to be either unfit or not criminally responsible and possibly making its 
own disposition, the mentally disordered accused becomes subject to the jurisdiction of a 
provincial or territorial Review Board. The Board determines whether or not the accused 
represents a danger to the community, and, based on statutory criteria, what level of 
supervision is required in or out of hospital. Any Review Board disposition other than an 
absolute discharge is required to be reviewed annually.  

Amendment to Allow a Court to Grant an Absolute Discharge to a Permanently 
Unfit Accused 
Recommendation #5 The Committed recommends that section 672.54 of the Criminal code be amended to 
allow the courts to absolutely discharge a permanently unfit accused either on its own volition or following 
the recommendation of a review board. 

There are three possible dispositions that may be made by a court or Review Board 
concerning a mentally disordered accused – detention in hospital with privileges to be 
administered by the hospital, conditional discharge allowing for community living with 
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ongoing supervision, and an absolute discharge.  An absolute discharge is predicated 
upon a finding that the accused does not pose a significant threat to the safety of the 
public. The absolute discharge relieves the accused of any future requirement of 
attendance or supervision. Only an NCR accused is presently eligible for an absolute 
discharge without conditions – this disposition is not available to an unfit accused. 

The reason that the unfit accused is not eligible for an absolute discharge is that his/her 
charge has never been adjudicated. A finding of unfitness presupposes that the accused 
will eventually become fit and stand trial for the offence.  

Flaws with this supposition have become evident when dealing with unfit accuseds who 
are likely to remain permanently unfit due to causes such as organic brain damage, fetal 
alcohol syndrome/effect, intellectual disability or developmental delay. Many of these 
unfit accused pose no threat to, and reside within the community. Under the current 
regime they can remain indefinitely under the jurisdiction of the Review Board. The only 
safeguard to prevent a UTS accused languishing indefinitely in the criminal justice 
system awaiting trial is the requirement that every two years (or at any time upon the 
accused’s request) the Crown must prove that it can still make out a prima facie case. 
Where it cannot, the unfit accused must be acquitted.  

It was put to the Committee that the unfit accused who has not been yet found criminally 
liable for the alleged offences has less access to the available dispositions than the NCR 
accused whose guilt has been adjudged but who has been found to be not criminally 
responsible. Moreover, upon another of the Committee’s recommendations the capping 
provisions of Bill C-30  which were never proclaimed, are to be repealed and as a result 
there will be no prospect of a finite term to the disposition.  It was submitted, too, that the 
requirement to attend the annual review hearing can be disruptive and detrimental to the 
mental health of these permanently UTS accused persons. 

I note that there appears to be no judicial remedy to the potentiality of indefinite 
supervision. In a recent Ontario Court decision the court dismissed defence arguments 
that this mentally retarded UTS accused’s Charter rights were infringed by the indefinite 
prospect of supervision. The court instead urged the Crown to use its discretion to stay 
the charges. (R v Fera [2002] O.J. No. 2380). Note: In R v. T.J. [1999] YJ No. 57 a judicial stay 
was granted but that decision is inconsistent with other decisions and was not followed in Fera) 

Based on the submissions received, the Committee recommended legislative amendment 
to ensure that permanently UTS accused who do not pose a threat of danger do not 
languish in the judicial system when it serves neither the public interest nor the accused’s 
interest. The amendments will not, however, permit a Review Board to grant an absolute 
discharge – this will be within the exclusive jurisdiction of the court. The Board may 
make a recommendation for an absolute discharge to the court, or the court may consider 
this disposition of its own volition.  A judicial hearing would then consider both the 



interest of the UTS accused and the public interest to determine whether an absolute 
discharge should be granted. 

Recommendation for the Review the Definition of ‘Fitness to Stand Trial’:  
Recommendation #3 The Committee recommends that the federal Minister of Justice review the definition 
of “unfit to stand trial” in section 2 of the Criminal Code to consider any additional requirements to 
determine effectively an accused's fitness to stand trial, including a test of real or effective ability to 
communicate and provide reasonable instructions to counsel.  

Section 2 of the Criminal Code defines “unfit to stand trial: as ‘being, on account of 
mental disorder, unable to conduct a defence or instruct counsel because of an inability to 
understand the nature or object of the proceedings of their possible consequences or to 
communicate with counsel’. The Ontario Court of Appeal decision in R v. Taylor set the 
threshold for fitness as requiring only a “limited cognitive capacity” to understand the 
process and communicate with counsel. In practice if an accused can display a 
rudimentary awareness of the charges (s)he is facing, the basic roles of defence counsel, 
prosecutor and judge, the choices of plea available and possible outcomes, and provide 
basic instruction to counsel, then the threshold has been met.  

There are those who raised concern to the Committee that the integrity of the justice 
system is threatened by the threshold for fitness being held so low because it does not 
require that an accused provide reasonable instruction to counsel or that (s)he 
demonstrate an awareness of the consequences of decisions made. The Committee 
acknowledged that this concern must be balanced against the recognition that it is in the 
interest of many defendants that the threshold of fitness be held sufficiently low to allow 
for the speedy resolution of charges for as many accused as possible. 

The Committee concluded that with the issue of permanent unfitness being now dealt 
with by the expanded powers granted to the court, that the Minister of Justice should 
consider amending the definition to require that an accused at least possess the capacity 
to make rational decisions or act in his or her best interests and be able to effectively 
communicate with counsel.  

Unproclaimed Capping Provision to Be Repealed 
Recommendation #13 The Committee recommends that sections 672.65, 672.66, 672.79 and 672.8 of the 
Criminal Code (Capping of Dispositions) be repealed. 

The unproclaimed capping provisions in the 1992 legislation were designed to set a finite 
limit to the term in which a mentally disordered accused could remain subject to a 
disposition. The Committee concurred with the majority of stakeholders who 
recommended the repeal of the capping provisions. The Courts have reasoned that the 
indefinite prospect of a disposition does not infringe the Charter rights of the mentally 
disordered accused because the purpose of the restriction on freedom is for treatment and 
not punishment, and because only those who pose a significant threat to public safety will 
remain subject to a disposition.  



Fitness to be Sentenced 
Recommendation #4 The Committee recommends that the definition of “unfit to stand trial” in section 2 of 
the Criminal Code be amended by adding the words “and to be sentenced” to the title and the words “or 
sentence  imposed” after the words “verdict is rendered” in the definition itself. As well sections 672.11(a) 
of the Code should be amended to allow the court to order an assessment in such cases. Finally, subsection 
672.38 (1) of the code should be amended to give the Review Board jurisdiction in such cases. 

The present wording in the Criminal Code provided for considerations of fitness only to 
the time of ‘rendering a verdict’. The recommendation would provide for  jurisdiction to 
assess and address the issue of fitness to the conclusion of the sentencing proceedings. 
The government has not agreed to implementation of this proposal and instead has 
indicated that further consultation and review of the recommendation will be undertaken. 

Victim Impact Statement  
Recommendation #8 The Committee recommends that section 672.54(1) of the Criminal Code be amended 
to allow for the oral or other form of presentation of Victim Impact Statements at disposition hearing held 
by the court or Review Board. 

Presently victims may file Victim Impact Statements and the courts and Review Boards 
are required to consider them in making a disposition. The recommendation would allow 
for a victim to read the statement at a Review Board hearing. The Committee suggests 
that the VIS should be limited to the issue of the risk posed if the accused is discharged 
and the conditions required to address that risk, and that the court or Review Board 
should retain a discretion as to whether or not to allow for the oral presentation of the 
victim in the circumstances of each case.


